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President’s Column
The last few months have proven 
to be particularly busy ones for 
the Society and its Council with 
several consultation papers 
requiring a response. These 
included the Law Commission 
Consultation on Electronic 
Signatures, The Faculty 
Office’s Practice Authorisation 
Consultation to deliver 
transparency for consumers in 
the legal services, and Notarial 
Supervision Rules (under the 
Post Admission and Training 
Rules).  Thanks should be given 
to Elaine Standish (Education 
Secretary), Christopher Vaughan 
(Secretary) Julian Gibbons 
(Deputy Vice-President) and 
Michael Lightowler (Council 
member) for their hard work 
which made it possible for the 
Society to respond within the 
timeframe provided.
Christopher Vaughan, Barry 
Holland, and I attended an open 
evening on the 12 March 2019 
at University College London 
chaired by Professor Stephen 
Mayson who presented “stage 
two” of his Independent Review 
of Legal Services Regulation. 
The review which instigates 
a consultation process for 
considering alternative models of 
legal services regulation, has not 
officially been commissioned by 
the government. Nevertheless, 
it is understood that wholesale 
review of legal services 
regulation and the potential 
scrapping of the Legal Services 
Act 2007 appears to be on the 
government’s radar following 
reports produced by the LSB 
and CMA. Brexit means the 
government has more important 
issues to deal with now, but it 
also means that, according to 
Professor Mayson, stakeholders 
have an opportunity to reflect 
on alternative models of 

regulation in readiness for what 
is likely to come.  From the 
point of view of Notaries, it is 
important we continue to make 
our point of view heard during 
the informal discussions which 
may shape reports later used 
in formal consultations. The 
international work of notaries as 
public officials merits separate 

consideration to that given to 
other legal service providers. 
For further details of the UCL 
working papers on the subject 
see:https://www.ucl.ac.uk/laws/
events/2019/mar/independent-
review-legal-services-regulation
The recent decision in the 
ICAEW Judicial Review, 
referred to elsewhere in this 
edition, specifically mentions 
the importance of maintaining 
such separate regulation 
for notaries in England and 
Wales. This is the first time 
that we have a judgment 
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which expressly recognises 
the importance of retaining 
such independent regulation 
for notaries as holders of an 
office which facilitates the free 
circulation of legal instruments 
in a cross-border setting. So, 
congratulations everyone who 
helped to put our case objecting 
to the ICAEW’s application to 

Andrew Johnson
- President

become a regulator of notarial 
activities, this has been a truly 
collective effort.

 
Our Society aims to play an active 
role in supporting the notarial 
activities of our members at 
home while fostering close 
international cooperation with 
our counterpart organisations 
and their members. As part 
of this ongoing process of 
engagement the Society has 
recently concluded a “Twinning 
Agreement” with the Society 

of Notaries of Victoria Inc. 
in Australia. The objectives 
of the Twinning Agreement 
include promoting the benefits 
of a strong and independent 
notarial profession, sharing 
effective education policies and 
campaigns with “like-minded” 
notarial representative bodies 
so as to generate personal 
and professional connections 
in a cross-border situation. 
Further details of the aims and 
objectives pursued can be found 
in the Society’s policy document 
on “Developing Links Worldwide” 
on the members side of TNS website 
(https://www.thenotariessociety.
org.uk/members-area/current-
practice/categories/the-notaries-
society-policy)

Document Storage
For those members who 
have not tried it yet, I would 
recommend you take a look 
at “NotarySAFE” which is an 
excellent way of storing and 
preserving notarial records. 
Members should not forget 
that it is also possible to 
have paper records scanned 
and preserved in electronic 
format (https://notarysafe.
co.uk)

Finally, I would like 
to thank the members 
(whether on the Council or 
not) who consistently work 
to improve our professional 
profile and uphold the 
highest standards, and 
in doing so contribute to 
making all our practices 
more successful.

Andrew Johnson
President

International
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Anthony Northey (The 
Notaries Society Council 

Member, President 2009-
11; founder member and 

Director of WON/CLAN)

Civil Law Notariats are 
represented by the UINL, but 
they are not willing to admit 
Common Law Notariats, such 
as our Society. 
Accordingly Common Law 
Notariats and Common Law 
Notaries, as a whole, did not 
effectively have any form of 
international representation 
or an International voice
A meeting of various Common 
Law Notaries from around 
the world in 2009 was held 
at Leander Club in Henley, 
when there appeared to be 
a real appetite to set up a 
global body to look after their 
interests and to promote their 
profession.
The next year a similar group of 
Common Law Notaries met in 
Dublin, Ireland and created  an 
association with the intention 
of representing their interests 
but not exclusively so as it was 
deemed that membership of 
the organisation should also 
be open to Notaries operating 
within civil law jurisdictions.
A company was formed 
(limited by guarantee) to 
protect the interests of active 
contributors. Seed capital 
was successfully sought 
from various Common Law 
Notariats and it was agreed 
that the administration was to 
be based in British Columbia, 
Canada under the presidency 
of Ken Sherk.
The inaugural conference 
took place in Dun Laoghaire, 
County Dublin, Ireland  in 
2013, very well attended and 
regarded as a great success, 
but a second conference failed 
to materialise in Vancouver 
in 2016 and operations of  
WON waned to a considerable 
extent, despite efforts by 
some of the founders.
At a meeting of the directors 
of the organisation attended 
by representatives from 
British Columbia, New 
Zealand, Ireland and England 
and Wales in January 2018 
it was agreed that the Irish 

delegates should take over 
the administration from the 
British Columbia Notariat.  
At that meeting Leo Mangan 
of Dublin was elected as the 
new President, replacing Ken 
Sherk, to serve two years 
from March 2018.

WON has been re-invigorated.
A new website has been 
created and launched and 
an “e-zine” (an electronic 
magazine) has been published 
to disseminate “printed 
material” online regarding 
Notarial related subject 
matter for circulation on a 
global basis. The publication 
is entitled “Notary World”.
In October 2018 the Australia 
& New Zealand College of 
Notaries assembled for a 
well attended conference in 
Singapore. It was attended 
by Notaries from England, 
Australia, New Zealand, British 
Columbia Ireland and various 
other countries. Following the 
conference itself, 17 notaries 
representing Common Law 
jurisdictions met at the 
invitation of Joe Lukaitis, 
the conference chairman, 
(including Andrew Johnson 
and Anthony Northey from our 
Society).
That meeting was called with 
a view to creating an online 
forum for individual Common 
Law Notaries. The participants 
were there by invitation and 
each participant was invited 
to speak. 
Because of the presence of 
delegates from Singapore, 
Tasmania and Fiji (none of 
whom has a representative 
body) it was agreed that it 
would be helpful to create 
a mechanism to enable 
Notaries working within an 
identifiable jurisdiction to 
come together with a view 
to forming a proper society, 
association or faculty, of 
Notaries in their jurisdictions. 
The principal object would be 

to establish a gold standard 
of practice that would meet 
global Notarial expectations. 
A view was expressed that 
such a forum could enhance 
the work of WON. 
The role of WON was also 
discussed. While it was 
fully appreciated that WON 
now again appears to have 
purpose and direction, it was 
considered that its existence 
may well have had a negative 
effect on the relationship of 
some Notariats with the UINL 
The directors of WON then 
met informally in Singapore 
and invited other Notaries to 
discuss to explore the best 
way forward;  more than one 
participant suggested that 
a change of name would 
be helpful for the following 
reasons:
to identify more clearly with 
Common Law practitioners;
to prepare a fresh agenda 
to encourage renewed 
participation, and to hopefully 
create a better relationship 
with the UINL and Civil Law 
Notariats generally. 
There was general agreement 
that WON should be re-named 
the Common Law Association 
of Notaries (CLAN). It was 
also noted that a much more 
positive disposition towards 
the newly named organisation 
now prevails.
Currently the composition of 
the directorate is determined by 
Notariats and not by individuals. 
This may be reviewed,
It was also agreed that 
all Common Law Notarial 
Societies and Notariats, and, 
where appropriate, individual 
Notaries be encouraged to 
join and to share in the e-zine 
publications. 
Inter alia, the proposal to 
rename and rebrand the 
organisation is to be tabled 
at the next WON Directors’ 
meeting. That meeting is due 
to take place in Dublin on 8 
March 2019.
As well as contacting formal 
and informal associations 

A resume of WON’s origins

World Organisation of Notaries (WON)

Developments since March 
2018

of  Common Law Notaries 
for the purpose of having 
each association distribute 
“Notary World” within its 
jurisdiction WON/CLAN will be 
seeking individual associate 
members to provide a direct 
link for WON/CLAN with 
Notaries in both member and 
non-member Common Law 
jurisdictions.

Members of The Notaries 
Society are reminded that 
they are entitled to use the 
WON logo (which appears at 
the beginning of this article) 
as a result of our Society’s 
membership of WON.
Many Notaries incorporate 
the logo into their Notarial 
documents, letterheads, 
websites, emails and on other 
documentation. All members 
are encouraged to utilise and 
use the logo in appropriate 
ways. 
The Logo is available for all 
members to download from 
the Society’s website.
As soon as the World 
Organisation of Notaries 
(WON) is officially renamed  
the Common Law Association 
of Notaries (CLAN) the logo 
will be amended and should 
be available to download from 
the Society’s website.

The WON /CLAN Logo

The name change was effected 
on the 22nd March 2019 - a 
copy of the amended logo 
can be downloaded from the 
Society’s website at  https://
www.thenotariessociety.org.
uk/members-area/articles 
Please also note that, as a 
result of the name change, 
the CLAN website is now
https://commonlawnotary.
com/

STOP PRESS

I am indebted to John Gibson 
of Liverpool for the following 
piece about Roger Arden.  
Roger received his faculty on 
31st August 1966 and was a 
long standing member of The 
Notaries Society, and a regular 
delegate at our Conferences.  
Barry Holland - Editor

Roger was awarded an MBE in 
the New Year Honours List for 
services to the Community in 
Liverpool.
His practice was Gamon Arden 
& Co. established in 1880 by his 
grandfather .  He held the Offices 
of Registrar of the Diocese and 
Legal Secretary to the Bishop 
of Liverpool for over 40 years. 
He was also Chapter Clerk to 
Liverpool Cathedral. In this 
role he was a member of a small 
Chapter group driven by the 
vision of the then Dean to develop 
a nine acre bomb site in front 
of the Cathedral, derelict since 
the end of the war. The project 
was to provide 160 affordable 
homes and accommodation for 
450 students: at a challenging 
time in Liverpool’s history this 
helped pave the way for wider 
regeneration in the City post 
2000.
Roger served on the Law 
Society Committee and various 
sub committees for over ten 
years becoming President in 
1988.  He also served on the 
Legal Advisory Commission 
of the Church of England.  He 
was a Governor for many years 
of two Liverpool Schools.  He 
was a trustee of numerous local 
Charities and on the Board 
of two Housing Associations, 
one of which honoured and 
amused him by calling a 44 unit 
sheltered housing development 
in the north of the City Roger 
Arden Court!

Roger Arden MBE REVIEW
Hall, E. & O’Connor, E.R., 2018. The Notary of Ireland Law and Practice, 
Dublin, Republic of Ireland: The Faculty of Notaries Public in Ireland
A possible down side of being 
a small legal profession is 
that notaries are not deluged 
with legal publications which 
support them. In England 
and Wales, notaries have the 
benefit of Brooke’s Notary 
for the historical, legal and 
regulatory structure and The 
Notary (formerly The General 
Notary) by Tony Dunford, 
the latter being a guide to 
the day to day issues of 
practice as a notary. In the 
Republic of Ireland, there is 
one publication, The Notary 
of Ireland by Dr. Eamonn Hall 
and E. Rory O’Connor. 
What is perhaps surprising is 
that, whereas Brooke’s was 
first published in 1839 and 
is now in its 14th edition, 
The Notary of Ireland is a new 
publication, a successor to 
The Irish Notary, published in 
1987 and written by the same 
E. Rory O’Connor. The new 
book therefore seems well 
overdue!
A superficial resemblance 
to Brooke’s is perhaps not 
surprising: similar size 
and general layout, with an 
alignment of some content. 
Both have a selection of 
precedents, legislation and 
chapters covering particular 
areas in which notaries 
typically practice, e.g. 
company law, and training 
and practice regulations. 
The text deals, as one would 
expect, with history of the 
profession (which was distinct 
from England and Wales even 
before 1922), appointment 
and conduct of notaries, 
powers of attorney, deeds and 
wills, and of course those old 
if increasingly irrelevant areas 
of ship protests and bills of 
exchange. 
However, what makes The 
Notary of Ireland particularly 
useful, not only to Irish 
notaries but also, I suggest, 
to their English colleagues 
is its specific coverage of 
areas particularly relevant 
to contemporary practice, 
perhaps more relevant for 
English notaries now we have 
Brexit to contend with. It is 
refreshing to see covered in 

some depth issues of data 
protection, money-laundering, 
international adoption, 
consent to travel for minors, 
the succession regulations 
(which affect English notarial 
practice despite the UK not 
being a signatory) and even 
electronic commerce.  These 
are almost all things that the 
English notary encounters on 
a fairly regular basis.
The Council of the Notaries 
Society has for several years 
grappled with issues of 
non-acceptance of English 
notarial acts in Europe, or the 
belief that only a Scrivener 
notary’s attestation will do! 
Sometimes this arises from 
ignorance and the repeated 
mantras that English notaries 
are not lawyers or that they 
just witness signatures. 

Sometimes these comments 
seem tainted with sheer 
protectionism or a self-view 
on the part of some civil law 
notaries that they are just 
better than common law 
notaries. Whilst we can explain 
to our civil-law colleagues 
how we work, pointing to 
a statutory framework is 
difficult, as such legislation 
as there is does not define 
what a notary public does but 
assume everyone knows that 
already. This even applies to 
the Courts and Legal Services 
Act, which merely says that 
notaries do what they did 
before the Act came into 
force. Not helpful.
The Notary of Ireland has very 
useful sections on notaries’ 

historic place in domestic and 
international law and on their 
function. It also very helpfully 
draws together various strands 
which put the Irish Notary 
(and by analogy I suggest 
the English Notary) into a 
contemporary European and 
international context. Hence, 
we find chapters on European 
(EU) developments and the 
notary, covering such issues 
as freedom of establishment 
and the characterisation 
of an authentic act, often 
claimed as to be something 
produced under a delegated 
“official authority”. This sets 
out recent case law from the 
European Court of Justice, 
which provoked a rear-guard 
action by certain civil law 
notaries to protect their 
privileges and position. So 
too there is a chapter on the 
Roman law influences on the 
modern legal system, which 
has contributed to a bridging 
of the two systems. 
Books like this or Brooke’s 
suffer today (if that is the 
right term) from the universal 
availability of many texts, 
regulations and precedents 
in electronic form, making 
keeping such works up to 
date more difficult. However, 
they have the virtue of drawing 
together in one place the 
essentials of law and practice 
relating to the profession 
and so providing an essential 
overview of where the notary 
profession sits in the legal 
order. This The Notary of 
Ireland does particularly 
well. It places its profession 
in both an historical and a 
modern international context, 
and also sets the tone with 
its subject areas for notaries 
to successfully steer their 
practice through modern 
procedures, systems and 
challenges. This gives the Irish 
notariat meaning and context 
and shows why “common law” 
notaries will continue to exist 
and thrive.

“It places its 
profession in 
both an historical 
and a modern 
international 
context for 
notaries to 
successfully steer 
their practices 
through modern 
procedures, 
systems and 
challenges...”

Julian Gibbons
Deputy Vice-President
The Notaries Society

14 March 2019
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Barry Holland, Editor

5 In basic terms an Apostille is a seal attached by the Foreign and Commonwealth Office, acting under the provisions of the Hague Convention, which 
says, in effect, “you can rely on the word of XXX he is a Notary properly appointed and authorised.”

“The surprising survival, evolution and contemporary unique 
legal status of Notaries Public within England and Wales”

or
“What did Notaries do and why did they do it”

Dr John Kirkhope
Notary Public, visiting research fellow, University of Plymouth

1. Introduction
I have no desire to “teach my 
grandmothers/fathers to suck 
eggs” and acknowledge that 
much of what follows will be 
familiar to Notary colleagues. 
I am embarking on a journey 
and the start of that excursion 
involves informing those 
who are less familiar with 
this territory than many of 
the readers of this paper. So 
when considering what follows 
please bear in mind this is an 
edited version of a research 
proposal and differs from the 
article which was submitted to 
WON since my thinking has 
developed.
This research and article 
are focussed on England 
and Wales since that is the 
jurisdiction with which I 
am most familiar but I am 
fascinated by the experience of 
notaries within other common 
law jurisdictions. To anticipate 
what follows there was a major 
divergence from Rome in the 
16th Century but presumably 
there have been further 
departures since that time. 
What are they? In what way, if 
any, are Notaries within New 
Zealand, Bermuda, Canada and 
Jamaica operating differently 
from those within England and 
Wales? Anyone who wants 
to share their experience are 
welcome.

Dr John Kirkhope is a practising 
notary and has contributed 
articles to this publication in the 
past. Members may remember 
his interesting piece on the 
Duchy of Cornwall and I hope 
to persuade John to let us know 
how that matter eventually 
concludes. He is now engaging 
on further studies as set out 
in this article and I encourage 
members to make contact to 
provide the information which 
he is seeking.

When colleagues have finished 
reading this piece if any feel 
compelled or obliged to make 
any observations, comments 
suggestions etc I would be 
delighted to hear from them. 
The e mail is contact@
kirkhope-notary.uk.  

2. Abstract
Notaries Public are the 
oldest, probably, the best 
qualified1 and one of the 
smallest branches of the legal 
profession2 within England 
and Wales. They have been 
appointed, within England and 
Wales, by the Archbishop of 
Canterbury since 1237 and are 
still appointed, within England 
and Wales, by the Archbishop 
under the Ecclesiastical 
Licenses Act 1533. Yet 
despite that Notaries remain, 
even among fellow legal 
professionals, as all Notaries 
can attest, I am certain, one of 
the least understood and most 
mysterious practitioners of law. 
The research I propose intends 
to shed light on this dusty area 
of legal practice by examining 
the surprising survival of 
the Notary Profession, its 
evolution and most importantly 
the contemporary relevance of 
the Notaries Publics. In simple 
terms the questions are: “What 
did Notaries Do?” and “Why 
did they do it?” 

3. Research context
It is a trite fact that England 
and Wales are “common law” 
jurisdictions while much 
of Europe, South America 
and so on are “civil law” 
territories3. It is not part of this 
proposed research to explore 
the differences in the two 
systems or the reasons for the 
divergence. England and Wales 
were Catholic countries until 
the 1530’s and although there 
had been growing divergence 
in legal structures for many 
decades “civil law” remained 
a significant influence in the 
laws of England and Wales 
particularly in areas such as 
property, probate, inheritance, 
admiralty and heraldic 
disputes. Notaries were a 
“creation” of the Roman 
Empire, the rules established 
by Justinian (527 – 565) still 
had, and have, application. 
Notaries were appointed by the 
Pope, even though that power, 
within England and Wales, was 
delegated to the Archbishop of 
Canterbury. Their history lies 
within the “civil law” tradition. 
Despite the schism of the 16th 
Century Notaries continued 
to have a purpose4. Indeed 
a distinct Act of Parliament, 
the Ecclesiastical Licenses 
Act 1533, was considered 
necessary to ensure their 
continuing function. That Act 

created a new Court, the Court 
of Faculties, and a Faculty 
Office one of whose functions, 
which purpose continues, 
was to hear complaints about 
Notaries. (As an aside, as 
far as the authors know, 
but, would welcome being 
corrected, there is no country 
which does not have a Notary 
Profession or equivalent all of 
whom owe their origins to the 
Roman Empire.) The Notaries 
practising within the common 
law owe their beginnings both 
to the Roman Empire and to 
the split with Rome in the 16th 
century. 
Notaries are a hangover from 
a previous regime which 
office continues even after a 
history, within England and 
Wales, which is a thousand 
years old, were appointed by 
a church dignitary from 1237 
and have been appointed by 
the Church of England since 
1533. It is worth noting that on 
appointment a Notary Public, 
within England and Wales, 
swears an oath of allegiance 
to the Sovereign which means 
Notaries are public officials 
unlike solicitors and barristers. 
This is significant since the 
principle in international law 
is that “public officials” like, 
for example, Registrars of 
Births and Death, don’t lie or, 
expressed rather more formally, 

their word has “probative 
force” and their primary duty 
is to the transaction. 
While the very fact of the 
continuance of the office of 
Notary is, arguably, surprising 
and worthy of examination 
longevity is not of itself a 
justification for survival. The 
greater question is why does the 
office survive and what purpose 
does it serve? Although within 
England and Wales there is 
a love of tradition, which 
affection I share, this quaint 
and unusual profession would 
not have endured if there had 
not been a need for the services 
it provided.
I shall return to this later but 
the question, on its face, is 
simple. Why did the distinct 
legal profession of Notary 
Public survive? Already in the 
16th Century the barrister and 
solicitors professions were 
developing. England and Wales 
had split from Rome so what 
purpose did Notaries serve as 
a distinct from other branches 
of the legal profession? In 
straightforward terms what 
benefit did they add? What did 
Notaries do? If one could break 
this down what evidence exists 
for Notary Activity from say:
 1533 to 1700
 1700 to 1800
 1800 to 1900
 1900 to 2000
In what transactions were 
Notaries involved and what 
sort of documents did they 
Notarise?
The distinguishing feature 
of the Notaries work is, of 
course, its international nature. 
Clients are often surprised to 
find for many jurisdictions 
only the word of a Notary will 
do. We have many examples 
of documents prepared by 
solicitors which a foreign 
jurisdiction rejects because 
it has not been prepared by a 
Notary at sometimes great cost 
and inconvenience to the client. 
The United Kingdom Foreign 
and Commonwealth Office 

reveal that 120,000 Apostilles5 
are issued in respect of Notarial 
Attestation and or certification 
each year. That is the “tip of 
the iceberg”. For example this 
week I have prepared four 
notarial acts only one of which 
required an Apostille. As far 
as I am aware, no research 
has been done to establish 
how many Notarial Acts in 
total are completed each year 
within England and Wales, it is 
one of the things this enquiry 
is intended to establish, as 
a guestimate, and the figure 
is crude, I acknowledge, 
to extrapolate from my 
experience, it would appear 750 
notaries are producing at least 
500,000 Notarial Acts a year 
all of which are in connection 
with some transaction which 
involves a foreign jurisdiction. 
The figures take no account of 
Notarial Acts by Scrivener and 
Ecclesiastical Notaries. These 
cases can involve significant 
commercial matters. To offer 
examples, local to me, the 
contracts and other documents 
entered into by Imperial 
Tobacco, Rolls Royce, B.A.E., 
and G.K.N., to name just a 
few instances, would not be 
recognised or have effect 
without their being notarised. 
Bristol also has two busy ports 
– Royal Portbury Dock and 
Avonmouth. Both deal with 
large volumes of international 
trade which frequently 
require the services of a 
Notary, especially concerning 
loss or damage to the ships 
themselves and damage or loss 
of their cargoes. The services 
provided by Notaries are vital 
to international trade. (In other 
words having considered what 
Notaries did the next question 
is what do they do?)
3.1 Building on previous work
Clearly the area in which I 
am interested is not totally 
unexplored. As always I stand 
on the shoulders of Giants. 
I have, of course, engaged 
in some initial research. The 

following are a selection of 
works which I have already 
considered and to which I 
shall refer: Peter Lawson “The 
English Notary’s Place in 
History” 2008
Dorothy Newell “English 
Notaries at the Papal Curia 
in the Fifteenth Century with 
Special Reference to William 
Swan” Ph. D. Thesis University 
of Manchester 1933
James Cowie Brown “The 
origin and Early History of the 
Office of Notary” Ph.D. Thesis 
Edinburgh University 1936.
Kitrina Lindsay Bevan “Clerks 
and Scriveners” Ph. D. Thesis 
University of Exeter 2013
C R Cheney “Notaries public 
in England in the thirteenth 
and fourteenth centuries” 
Clarendon Press 1972
Nigel Ramsey “Scriveners 
and Notaries as Legal 
Intermediaries in later 
Medieval England” Gloucester 
1991
Nigel Ramsey “The History of 
the Notary in England” Baden 
Baden 2009
A G Dunford “The General 
Notary” The Notaries Society 
2009 
Nigel Harding “Concerning 
Notaries” Dissertation Master 
of Laws – Anglia Ruskin 
University 2015
Brooks, Helmholtz and Stein 
“Notaries Public in England 
since the Reformation” London 
1991
N P Ready “Brooke’s Notary” 
Sweet and Maxwell 2013
I have not studied all the above 
works in detail. However from 
the material I have read I would 
assert there is much information 
which enables the researcher to 
gain a historical perspective 
but there is very little which 
explains why in England and 
Wales Notaries survive as a 
separate profession. It does not 
in Scotland, for example.

4. Research methods
An advantage of the 
“googleinternetweb thing” 

is that so much material is 
available on line. I have 
already conducted some initial 
desk research and expect to 
do more. Thus, for example, I 
shall explore, or have explored:

Academia. Edu for papers on 
the topic of Notaries,
EThOS for Ph.D’s on the 
subject of Notaries, 
The British Library, 
The National Archives, 
The Library of Congress 
Washington,  
Westlaw,
LexisNexis,
Parliamentary Papers, 
Hansard.

I will also search the records 
of Lambeth Palace Library, 
the Canterbury Cathedral 
Archives, of the Society of 
Scrivener Notaries and of 
the Worshipful Company of 
Scrivener Notaries.
Clearly as a consequence of 
my initial researches I expect 
to discover other sources 
with which I am presently 
unfamiliar.
The resources outlined above 
are interesting and would 
inform the questions of the 
survival and evolution of the 
Notary profession. However 
the third component of this 
research proposal is essential. 
The “Contemporary Unique 
Legal Status of Notary Publics 
within England and Wales”.
4.1 What do Notaries Do?
One of the virtues of the 
Notary profession is that it is 
quite small and very friendly. 
Advice is always available. In 
particular there is a discussion 
forum “Notary Talk” which 
I intend to use to conduct 
surveys. In addition there is 
a publication entitled “The 
Notary” whose good offices 
it is already agreed we will 
“exploit” to the maximum 
of their patience. I want to 
establish, if I can, how many 
Notarial Acts are conducted 
each year and what is the 1 Typically a solicitor, within England and Wales, will take 6/7 years to qualify and Notary Public will take 8/9 years. Scrivener Notaries take even 

longer.
2 There are only some 750 Notaries within England and Wales, and 40 or so Scrivener Notaries, compared with 120,000 solicitors, for example.
3 It is calculated that two thirds of the nations of the world are Civil Law jurisdictions while the remainder are, broadly, common law jurisdictions.
4 You see hints of the continuing importance of Notaries. For example, in the recent book “Tombland” by C J Samson which is concerned with a 
rebellion in East Anglia we see a reference on page 775 to a “full deposition taken in the presence of a Notary”. Similarly in “The Tyrannicide Brief” 
by Geoffrey Robertson which is concerned with the trial and execution of Charles I there are many references to scriveners taking statements and 
transcribing documents.

continued on P6
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nature of those Acts. I will also 
prevail on the good offices of 
the Notaries Society to assist. 
This will inform the issue of 
the contemporary relevance of 
the Notary within England and 
Wales.
As I explained above Notaries 
Public are public officials 
and this has a number of 
consequences. Firstly each 
notarial act has to be recorded 
by a notary in a register or 
protocol, For example, since 
February, at the time of writing, 
an author of this paper has 
completed 150 notarial acts. 
All Notaries would be able to 
give a similar exact number. 
Not only that, every notary 
would be able to provide a 
description of the nature of the 
act. Furthermore, to simplify, 
many Notarial Acts are public 
documents. Thus when we 
retire or die we need to ensure 
our records are retained 
and available in certain 
circumstances. It follows, in 
principle, the detailed data is 
available and could be provided 
by notaries without a great deal 
of difficulty should they wish 
to do so. This is obviously a 
considerable advantage.
The weakness is that Notaries 
may not choose to participate 
in any survey but I have to 
say, based on based on past 
experience, Notaries are such 
a close knit community their 
willingness to cooperate is 
admirable. 
One particular area of interest 
are the costs imposed on 
Notaries as a function of 
increasing regulation and the 
longer term impact since the 
profession is small and many 
Notaries, particularly in rural 
areas, continue to act as a 

public service as they barely 
cover the regulatory costs. We 
reiterate there are some 750 
Notaries within England and 
Wales compared with 125,000 
solicitors. The consequence is, 
for example, I operate from a 
Somerset town and if I ceased 
to practice clients would have 
a 22 return journey either 
to Bristol or Taunton to find 
another Notary. To expand the 
point I have just seen a lady 
who wished for a “certificate 
of existence” in connection 
with a pension from Lithuania. 
A simple matter but a cause 
of some inconvenience if she 
had to travel some 44 miles 
there and back to get the matter 
completed.  The Faculty Office 
is aware of the issue and is 
conducting surveys whose 
results I intend to utilise.
I shall also conduct a review of 
the various Acts of Parliament 
applicable to Notaries and the 
various regulations to which 
they are subject.  

5. Significance of 
research
Let me start by saying 
that, although, this is not 
academically significant I 
qualified as a Notary in 2004. 
It’s an achievement of which I 
am proud. I still practice as a 
Notary and find clients, almost 
without exception, interested 
and curious about the role of 
the Notary and its history. I am 
a member of a profession which 
has survived internationally for 
eighteen hundred years and 
within England and Wales for 
over a thousand years. As a 
Notary I am appointed, still, by 
the Archbishop of Canterbury 
who in turn is subject to the 
head of the Church of England, 

the Sovereign. As a Notary 
and, thus, a public official my 
documents are considered to 
be evidentiary, they are true on 
their face. 
Notwithstanding its long 
history the Notarial Profession 
is a modern profession not 
averse to change ready to 
embrace modern developments 
for example the changes 
brought about by the Civil 
Procedure Rules 1988 rule 32. 
As I hope I have indicated, in 
my view, our profession is not 
simply a quaint and charming 
hangover from a bygone 
age, with which the English 
and Welsh legal system is 
littered, it serves a necessary 
and important function in 
the world of 2018. I live in 
Weston super Mare, a small 
Somerset town, and every 
week I receive phone calls 
from people who require the 
services of a Notary and only 
a Notary will do. This week I 
have prepared documents in 
connection with a Swiss Bank 
Account, an inheritance in 
Spain in which I was asked 
to provide a “certificate of 
law”, a time share in Florida, 
completing applications for 
Irish and Polish passports and 
selling properties in Bulgaria 
and Malaysia.  
The role of the Notary is of 
consquence and with BREXIT 
likely to become more 
significant. In particular civil 
law notaries view common 
law notaries with some 
disdain. Since both branches 
are fruits of the same tree 
and the Notaries of England 
and Wales undergo rigorous 
training and regulation it is 
hoped this research will assist 
in informing civil law notaries. 

A not insignificant ambition 
with BREXIT on the horizon.
The Notaries Society, the 
professional body of Notaries 
Public, is enthusiastic about 
this project and are keen for it 
to be pursued. This Research 
Proposal has been circulated 
amongst council members.

6. Conclusion
In agreeing to this paper being 
published I am inviting my 
colleagues to join me in a 
journey. I believe this is an 
ambitious and exciting project 
and am looking forward and 
enthusiastic about a task which 
I anticipate will take some 2/3 
years to complete. I welcome 
contributions, suggestions and 
observations and indeed look 
forward to the dialogue which 
I hope is generated. 
Anyone who wishes to contact 
me can email contact@
kirkhope-notary.uk and rest 
assured I will be pleased to 
hear from you.
The research could be 
summarised as follows:
From 1533 to, say, 1960, what 
did Notaries do? The answer 
to this question would help 
answer the question why did 
they survive?
Next what do Notaries do? 
How many Notarial Acts are 
completed each year and what 
sort of acts are they?
Finally and this is a question, 
probably, for another day:
Since Notaries, presumably, 
were exported from England 
and Wales to what was once 
the Empire, when, for example, 
did the first Notaries appear in, 
say, Bahamas, Bermuda, New 
Zealand etc? What did they do? 
And how do their practices and 
procedures differ from those of 
England and Wales today?
This paper has benefited from 
the comments of Anthony 
Northey, Andrew Gregg and 
Christopher Vaughan to whom 
I express my thanks.
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Your editor struggled long 
and hard to come up with a 
caption for this photograph 
taken at the Church, Law 
and State function at the 
Faculty Office in February. It 
is nice to see our Secretary 
in such company….. would 
members care to suggest 
a title or speculate on the 
discussions which led to 
the grins?!

Members will be aware from 
the legal press and Notary 
Talk that the Divisional Court 
refused the application by 
the Institute of Chartered 
Accountants in England and 
Wales (ICAEW) application 
for judicial review of Lord 
Chancellor’s decision to 
reject their request to 
regulate all Reserved legal 
services. The decision is 
available on the Society’s 
website (https://www.
thenotariessociety.org.uk/
members-area/ar ticles/
icaew-application-for-judicial-
review) so I will not comment 
on its contents. Several 
members have been kind 
enough to compliment me 
on the result, but I must say 
the work done in producing 
evidence by Past President 
Sally Osborn was the key 
to the Society’s success. 
We were also very well 
represented by Charles 
Streeten of Francis Taylor 
Buildings. On NotaryTalk 
several people have asked 
if this marked the end of 
the Accountant’s attack on 
our profession. I am afraid 
that it may not do so. Their 
application showed that they 
had no real understanding 
of our profession and 
their press release and 
subsequent comments 
show that their ignorance of 
the statutory position and 
the essentials of notarial 
practice are matched only 
by their arrogance. Their 

comments issued after the 
handing down of the High 
Court judgments showed 
that they had either not read 
it or, if they had done so, 
had failed to understand it 
and closed with the words 
“we will now consider all 
our options for moving 
forward”. They criticised 
the Lord Chancellor for not 
slavishly following the Legal 
Services Board decision 
and their Executive Director 
of Professional Standards 
said that the decision 
“makes a lottery” of future 
applications and that the 
government needs to 
consider making changes to 
the statute (!). This is hardly 
a professional response 
when one considers the 
quality of the Administrative 
Court judgement. The Court 
appreciated the evidence 
which was put forward on 
behalf of the profession 
by the Society, particularly 
with regard to the potential 
adverse impact on the 
standing of our work abroad 
were a body such as the 
ICAEW to be allowed to 
regulate us. One only has to 
look at the lack of regulation 
which they have delivered to 
their own profession in the 
recent spate of huge failures 
by auditors. I am not aware 
of any action having being 
taken against any accountant 
responsible for the billions 
of pounds “missing” in 
audits supervised by firms 

regulated by them.
The Notaries Society 
appeared on behalf of the 
whole profession in England 
and Wales and the ICAEW 
were ordered to pay £6,000 
towards our costs. It has 
obviously cost the Society 
a great deal more than that 
but the granting of an order 
for costs is significant (and 
most welcome!). Some 
time ago I suggested that 
members approach their 
own accountants to express 
a view as to the damage 
that their Regulator/
representative body could 
do to the notarial profession 
and I would repeat that
request! They seem to think 
they are entitled to rule the 
world even though they have 
little to recommend them 
as regulators and nothing 
to suggest that they had 
properly considered the 
adverse impact that this 
application could have had. 
Heaven forbid they make 
another approach to regulate 
us but I am afraid that their 
desire for domination of 
the professions may lead 
to another assault. An 
accountant friend of mine 
expressed his surprise 
when I told him what they 
were doing as he was of 
the opinion that they were 
“incapable of regulating tyre 
pressures”.

Accountant’s application to regulate the Notarial Profession

Barry Holland
 Editor
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This year the Society will hold its 
annual conference at the Royal 
Institution, Albemarle Street, 
London. The Royal Institution 
was founded in March 1799 
with the aim of introducing 
new technologies and teaching 
science to the general public. 
The building has been the home 
of famous scientists, such 
as Michael Faraday, who have 
helped shape the modern world 
and the Institution continues 
to promote and communicate 
science to the general public. 
Our conference will be held in 
the famous auditorium where 
our speakers will sit behind 
the famous ‘Faraday desk’. 
The Institution will be closed to 
the public for the day, allowing 
delegates to explore the building 
and visit the museum on the 
ground floor and proceedings in 
the auditorium will be opening 
with a ‘bang’!
In  keeping with the historical 
importance of our surroundings 
we are delighted to have as 
guest speaker Professor Kate 
Williams, historian, author, 
broadcaster and Professor of 
Modern History at Reading 
University, specialising in 
modern history, royal and 
constitutional affairs. Kate has 
been delving through the history 
of notaries and her talk will be 
informative, entertaining and 
possibly peppered with tales of 
intrigue!
Following the conference, the 
President will hold his annual 
dinner at the East India Club 
a short walk away from the 
Conference. The numbers will 
be limited due to the capacity 
of the venue so please book 
early to avoid disappointment. 
Keeping with the historical 
flavour of the day, the East 
India Club was founded in the 
middle of the 19th century 
and its original members were 
‘the servants of the East India 
Company and Commissioned 
Officers of Her Majesty’s Army 
and Navy’. It is now a private 
members’ club and we are 
grateful to society member 
Simon Armstrong for helping 
us arrange the dinner at this 
venue.
The President and council 
members hope you will join us 
at the above events and please 
watch your emails for notice of 
when bookings open.

Annual 
Conference
19 September 2019

Data Protection Fees - The new Regime
The Editor thanks new Council member Robert Bond for this important reminder

As we all should be aware, 
we are required to comply 
with the Data Protection Act 
2018 in our professional 
services as a notary. It was 
previously a requirement 
that a notary had to register 
with the Information 
Commissioner’s Office (ICO) 
in respect of the processing 
of personal data in either 
manual or electronic form.
Now that the new law is 
in force and registration 

is no longer required, it is 
however mandatory to pay 
a data protection fee to the 
ICO, and that fee is “tier” 
based depending on how 
many numbers of staff you 
have and also your annual 
turnover. A notary practice 
with a turnover of less than 
£632,000 or no more than 
10 members of staff is in 
tier one and has to pay £40. 
If your turnover is more than 
£632,000 for your financial 

year, you are in tier two and 
have to pay £60. 
The ICO website contains 
an assessment form to help 
you with the process and you 
are encouraged to ensure 
that you have paid the 
fee as the ICO is currently 
pursuing businesses that 
fail to pay and is exercising 
the right, where appropriate, 
to claim a maximum penalty 
of £4,350 as a fine!

Neil Jopson is the proprietor of MK Notaries which many of us use for legalisation 
services. I am delighted to publish these instructional articles which back up my 
belief that practising as a notary can be described as many things but never 
boring! Barry Holland Editor

Signing in Blood
Political correctness is not 
one of my strong points, but 
what of it there is has been 
put to the test, and indeed 
put the FCO to the test.
A client solicitor was recently 
confronted by two persons 
with documents containing   a 
bizarre ostensibly religious 
message to be sent to (inter 
alia) the Pope.
To put it undiplomatically 
they were nut cases.
When they came to sign the 
documents, to the horror of 
the solicitor they rolled up 
their respective trouser legs; 
stabbed themselves and made 
a finger print in blood on 
each of the documents next 
to their worldly signature.
The solicitor understandably 
backed out of challenging 
this form of attestation lest 
it provoked a huge row and 
possibly eternal damnation.
We had our doubts about 
it, bearing in mind that 
the Legalisation Office will 
not legalise documents 
where “it would bring the 
standing of the Foreign and 
Commonwealth Office”into 
disrepute.”
However we too backed out 
of refusing to deal with them 
and passed the buck to the 

FCO
To cut to the end of the tale, 
the documents have been 
legalised, by volunteers 
from the FCO staff, others 
refusing to deal with dried 
blood, but with a request “in 
future please may we request 
that the team are given 
advance warning of this sort 
of document so that they 
can prepare to handle them 
appropriately.”
So there you have it. 
Documents attested in blood 
will be legalised, but after 
advance warning to the 
FCO,  but possibly it is best to 
try and dissuade the clients 
from doing so!

Difficulties with the 
Chinese Embassy
You will be aware that the 
requirements of the Chinese 
Embassy are perhaps the 
most demanding. 
Sometimes Appearers will 
want to go to foreign embassies 
themselves to have documents 
legalised. 
We had a case recently with a 
young student who needed a 
legalised Notarial Certificate 
producing his educational 
certificates legalised at the 
Embassy and elected self 
help. The document had 

been fastened with a brass 
rivet in the top left hand 
corner. He soon came back 
to the Notary with the tale 
that the document needed 
to be bound in red legal tape 
through two points on the left 
hand side of the document. 
To assist the notary acquired 
some red tape and we duly 
bound it as requested. To 
remind you, the Chinese 
Embassy requirements are 
simply that bundles need 
to be bound with legal tape 
and the ends sealed with an 
embossed wafer. There is no 
stipulation as to the number 
or position of binding points. 
There is also no stipulation as 
to the colour of the tape, and 
I have never seen anything 
but green binding tape ever 
used in the profession, with 
pink tape to tie up bundles 
for Counsel. It would appear 
that someone at the Embassy 
had determined to make 
life difficult for this young 
person, but perhaps clients 
should be warned in case this 
attitude becomes prevalent.


